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U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

KBMG JFinancial Advisory Services, Limited, et al. 

vs. [■ ' 

i 

Diligence XiC 

i No, 1:OS-CV-02204 

! 

AFFIDAVIT OP SERVICE PLf 




rtft^* 



to wit: Washington, DC 

M ?* M ? I ?t F * p QR™^* having been duly authorized to make 
sf#eof the Summons ,v Plaintiffs* Motion to Seal IntSe^Se Bile- 
Memorandum of Points and Authorities in Sutraorfc of Fta?ntHf?f? ' 

MotioiTto Seal Entire Case fiia- Order" "«l£¥££i *<£■ T SS?S f S s «i- 
Part|Te^orary RestrainiVord^and^pedi?!^ KscoXr?" ^ * 

S5o??i n l um 2 f S oi ? Cs aiid Authorities in Support of ilalntiffs' 
Motiob for Ex Parte Temporary Restraining- Order andffi^dth^ 
Discovery,- Declaration of Derek J.T? Adllr • Bx p5&M£SS2ir 
Restraining C*der; Ex Parte Order Granting' Motion flriSediSd 



MK .,i^ ot ion and Order for Adjnission Pro Hac Vice^ Order G^arJ^ 
Motldh for Admission Pro Hac Vice- Pia i nH f f vdma 5 « , ■ i , ?« ing 

That my date of birth / age is 11-26-1971* 

D.C.toSo^tlotf^eioSlof 88 iS 182? Uth Street ' ^»" Washington, 
That service was made by a private process server, 
That I am not a party to or otherwise interested in this suiL 

mifeectl;^^ kligence lie at 

serviha RawfnV v£IT '«3J: L ta Floor ' Washington, DC 20036 by 
herliE? Garrick TX1S± ' Director, authorized to accept. Described 
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MALE 

40 
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BLACK 

140 

ASIAN 



Statist ^riSa^hirth^fSLrf^ IP 1 " ^ e la ^« ** «« United 

return of a^s « «mk«^^ 



Executed on (J - I '?'*$ S 



Date 



uanieij f, POrthqy 

X827 laejt Street, N.W,, 
Washington, D.c„ 20009 
Our File}*- 161999 
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imted states district Co^rt 

District of Columbia 



KPMG FINANCIAL ADVISORY SERVICES, UMCTEO; 
MALCOM BUrmKFiaD; arid MICHAEL MORRISON, 



PlaMffe, 



SVMMi 




V. 



Diligence LLC 



Defendant 



CASE SUl 



SINACIVILCASE 



1:05CV02204 



JUDGE; Paul U Frtedma 




DECK TYf>E: TR0/5r©U»lhary InJunotJion 
DATE STAMP: U/10/2005 



Diligence LLC 

121 1 Connecticut Avenue, N.W. 

Sixth Floor 

Washington, DC 20038 



YOU ARE HEREBY SUMMONED a^te<juiitdiosemcn?IJUNTIF^^ fpmvMte^ 



Roberta Koss, Esquire 
Hughes Hubbard & Reed LLP 
1775 1 Street NW 
Washington, DC 20006-2401 




an answer to the complaint which is saved on you with this maroons, within h *u days after service 

of this summons oa you, excltisivo of the day of service* If you feU to do so. judgment fjy defealt Witt be taken agninst you for 
ihe relief demanded ia the complaint Any answer 4at you serve on the parties to this action must be filed with foe Clerk of this 
Cftut wi&fa fcteasoaaUft period of time after service 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



KPMG FINANCIAL ADVISORY 
SERVICES LIMITED, 
MALCOiM BUTTERHBLD, and 
MICHAEL MORRISON, 



v. 



DILIGENCE LLC 



Plaintiffs, 



Defendant. 



»^— ^— i . i 



.) 



r* ~~r 



"T 



Civil Action No. 05-2204 



MEMORANDUM IN SUPPORT (W 
DEFENDANT'S MOTION TO MAINTAIN CASE TTNlifeR SEAI 



Diligence, Inc. 1 , by and through undersigned counsel, iesp&tfully requests that the 
Court maintain the seal placed on this case in its Order of November 11, 2005 until resolution of 



Plaintiffs' 



that were 



Advisory 



case 



pending motions for expedited discovery and for a preliminary injunction^ The 
file - including the Complaint - is replete with copies of, quotations from^and citations to" 
documenti that Plaintiffe allege are copies of internal, confidential work papers s of the Defendant 



"delivered anonymously" to the offices of an affiliate of Plaintiff KPMQ Financial 



Services Limited S^Compl.ll5;seeaIsoAdlerDeci.5H3-4 No appreciable 
will result from maintaining the status quo while Plaintiffs pending motions are resolved. 



— ^» 




harm 



Motion 



> * ■ in ■ in in 1 1 



^-Yfc**ftf=.-n! 



ding 



1 Hamtifti appear to have erroneously named Diligence LLC as the defendant party. Defendant brings this 
wtfnout waiving its nght to challenge the propriety of naming Diligence LLC as the defendant ' 

2 Plaintiffi i' Motion for Ex Parte Temporary Restraining Older a 

2005, includes a motion for "a preliminary injunction." Motka. „„ ^,„. m , 

both 'Vfeliminaty and injitactive reliefc" Paragraph 5 of the Court'sNovember 11 cltorequires me parties to 
meet and confer on a briefing schedule for Plaintiffs' pending motion for a Impora^Kstraitdngordetfpikiminary 
injunction and a separate briefing schedule for plaintiffe' motion for expedited discovery." 1 Order at 4 That 
conference has taken place. 

1 
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Unsealing this case, on the oftier hand, will cause i 

documenfs purporting to be confidential, proprietary work papers of the Defendant concerning a 
confidential arbitration proceeding - papers that were allegedly removed from fee offices of 
Defendant without authorization and delivered to Plaintiffs by an anonymous person(s). Indeed, 

all parties agree that this case should remain under seal for the immediate future; Plaintiffs' 

i 
counsel has informed undersigned counsel that Plaintiffs will be filing a separate motion seeking 

■'[■ 
to maintain this case under seal, albeit on gtounds different fiom those set forf^ in this Motion. 

I BACKGROUND 

i 

I This case is currently under seal, at the request of Plaintiff^ 
Order entered by Chief Judge Hogan and this Court's subsequent November 11, 2005 Order. 



I^fendant receiyM first notic^ 



ESTyesterday 



(November 16, 2005), via an email fiom Plaintiffs' counsel to Defendant jsCbi^f Executive 
Officer, who was at that time (and remains) abroad Plaintiffs first served this Complaint on 
Defendant yesterday, sometime between 1:00 and 2:00 pjn,, along with accompanying 
document, including detailed affidavits purporting to attach copies of Defendant's confidential 
business records, 

| Defendant now faces a stark prospect: the impending disclosurejof documents it 



barely has had a chance to review, which according to Plaintiffs* pleadings belong to Defendant; 



are internal, confidential, and client-related; involve a pending confidential arbitration; and were 

■ j, 

passed to plaintiffs without Defendant's permission, Defendant respectfully siibmits that aU of the 

l ■ .- i ■ 

factors relevant to the seal of court records in this Circuit - most especially, Hi^ strength of 

Defendant's property and privacy interests and the likelihood of prejudices to Defendant in the 

i ■ ' ' ■ ! 

event of disclosure - weigh decisively in favor of maintaining the existing seal) over this case 
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pending resolution of Plaintiffs' pending motions for a preliminary injunction and for expedited 
discovery. 

■ i 

ARGUMENT 

i 
i 

1 

; A district court has broad discretion in detennimng whether to place or maintain 
documents under seaL As the United States Supreme Coigt noted in Nm>n v J Warn^ 
Commimications, Tnn , 435 U.S. 589, 597 (1978) "the decision as to access is one best left lb the 



sound discretion of the trial court," emphasizing that this discretion was "to be jexercised if light of 

': I 

the relevant facts and circumstances of the particular case." Nixon at 599. 

The Court of Appeals for this Circuit has established a six^ter balancing test to 
determine whether court documents should be sealed: 

(1) the need for public access to the documents at issue; (2) the extent 
of previous public access to the documents; (3) the factjjthat someone 
. has objected to disclosure, and die identity of mat p|rson^ (4) die 
strength of any property and privacy interests asserted;: (5) the 
possibility: of prejudice to those opposing disclosure^ and! (6) die 
purposes for which the documents were introduced during the judicial 
proceedings. 

Equal Employment Opportunity ChTtim'n y. National Children's CenteA RSd 1406, 1409 



(citing United States v. Hnhhant 650 R2d 293, 317-22 (D.C. Cir. 198flvll see lakn Willing™ v 



AshctoJt 355 F. Supp. 2d 390, 391 (2005) (same). 



In this case, each of the Hubbard factors weighs in favor of maintaining this case 
under seal until resolution of Plaintiffs' pending motions for a preliminary injunction and for 

i 

expedited discovery. 

Erst, no compelling public interest exists in immediate access ip this case :Sle. 
Neither die conduct of the United States government nor the use of publto funds is at issue. 
Contrast Cobell v. Norton, 157 F. Supp. 2d 82, 89 (D.D.C. 2001) (noting public interest hi 
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management of Indian trust funds). To the contrary, the allegations in melCcanplaint have iio 



meanm 



ingtjul connection to the United States. The Complaint, filed by two feeimudian citizens and 

i 

a Bermudian company, alleges commercial torts committed outside the Uiiited States (in, 

i ■ j:,. 

specifically, Bermuda, The Bahamas and The British Virgin Islands) agairist non-U.S. residents 



and relating to a Swiss arbitration proceeding between Russian and Bermudian firms over stock in 
a Russian: telecommunications company. 

i 

Second, this is not a case in which the Court would seal documents previously 
available to the public. The public has never had access to these documents. The court filings 
have been under seal since the commencement of the case, and the documents of anonymoiis 
origin attached to these filings were, according to the Complaint, "internal 4 ' an4 "confidential" 

i 

corporate documents of the Defendant relating to a client-matter involving a confidential 

i " i 

arbitration proceeding in Switzerland Moreover, at this time, no member; of thp public hass 

i h 

i ■ ' 

objected to the sealing of the record in mis case. See Public Citizen Health Research Grodp v. 



Food andbrus Administration^ 953 F. Supp. 400, 405 (DIXC. 1996) (noting l^ckof outside 



objection 



this time. 



as support for seal). 

Third, ail parties to this action agree that the court file should rejmain under seal, at 



Plaintiffs' counsel h^s informed undersigned counsel that Plaintiff s idll be filink a 

i 
i 

separate motion seeking to maintain this case under seal. Even if Plaintiffs didlnot agree with 
Defendants on the seal issue - and, as noted, they do - Defendant's objection to unsealing would 
be entitled to significant weight because every document filed in this case prior to this Motion was 



filed by Plaintiff without Defendant's knowledge or opportunity to respond. Compare Me 



lonraell 



y. Federal Election Commission, 251 F. Supp. 2d 919, 926 (D.D.C. 2003) (noting comparatively 



high burdsn on plaintiffs who Willfully" brought claims and "placed evifencef before the court). 
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Efflnfe, Defendant's property and privacy interests at stake Ire sujbstantial^ the 
case file ^including the Complaint - is littered with copies of, quotations from, and ciMonS to 
documents that Plaintiffs alege are internal, confidential work papers of Defendant that were 



"delivered anonymously" to the offices of an affiliate of Plaintiff KPMG Financial Advisory 
Services Limited. SeeCompl. 1 15; see also AdlerDecl.il 3- 4. SpecificaUy, as described by 



Plaintiffs, 



these documents include! 



Mem* in Support of Ek 



Parte Eesitaining Order at 5-6, 9, 11-12; Compl. % 15; Adler DecL fj 3-14. According to 

Plaintiffs, these documents relate to services performed by Defendant for one of its clients 

i an international arbitratioh proceeding. 4 Given the confidential, prcjprietary, an 

product nature of these types of documents, it is plainly a proper exercise jbf mi|s Court's ba 

. r 

discretioii to maintain the materials under seal. In McConnell v. EEC, for instance, this Court 



specifically identified 



bi-* 



■ : * ! 

consultant's client-related activities as worthy of protection under seal, arid held under seal 

I ! 

i : 

confidential documents containing political donor and campaign plannmgiirfojiriation. 251 R 

i 
■. . . i 

Supp. 2d at 938, 942*43, 945. 5 j. 



especially strong, 



i. 



nugnt roe remaining aye Hub&ia factors couflfceiftalance the streagfli of the privacy! 
657, 666 (D;C. Or. 2001) (quotation omitted). 

4 Anundjer of these documents are quite lengthy, and contain much that appeals to b^ar no direct relation to 
Haintifft or the events at issue in this case, See»e,g. , Adier DecL at Exs, C-E, | ■ 

5 Rule 26(c) permits a district court to enter any order "which justice requires" to protect against annoyance, 
emtorassment, oppression, or undue burden, Fei R. Civ. P. 26(c), Indeed, Rule 26(c) was designed to| allow 
parties In litigation to maintain the confidentiality of precisely the type of documents at issue here. See In re 
NASDAQ MarkefrMakers Antitrust litigation. 164 MUX 346, 355 (SJWX 199$ (describing "internal 
telephone tolls" about customers, transactions, and trading strategies as "exactly th^ sort of confidential 
information" protected by feale 26(c)); seealsoFederal Rule of Civil Procedure 26(c)(7) (Marking out trpde 
secret "confidential research, development, or commercial information" for protection). As Plaintiff note itn 
(heir pleadings, "[pjieserving the confidentially of proprietary information is generally recognized 
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Fifth, Defendant - and, significantly, Defendant's alleged client h- would be 

i " * I 

j. !•■' - I. 

exposed to considerable prejudice in the event of disclosure of confidential, internal woikpapers 
allegedly| "delivered anonymously to KPMG USA" without authorizationlby Defendant. Aldler 
Decl. 1 3 j As this Court has noted, the power to seal is especially important where a court 

i- 

I 

considers Mormation or documents obtained, as here, "through means ofller thqn discovery 
PubEcaidzen Health Rese arch Group v. Food and Drag Administration. 953 F^ Supp. 400 



405 



were not Erroneously disclosed, but rather are the fruits of an anonymous, 
if not outright theft * 



Plaintiffs 



(D.D.C 1996)* In Public Citizen this Court imposed a seal on confidential documents which were 

erroneously disclosed, noting the privacy concerns such disclosure raisedJ I See ^53 F* Supp, at 

i 

402. Herb, the public policy concerns are even greater; if Plaintiffs' accotintisitrue, the documents 



unauthorized disclosure 






; . | 

Sixth, the purposes for which the documents were submitted to the Court by 



will not be frustrated by a sealing of the record - indeed, Plaintiffs agree that the 



should bd maintained under seal or they wiU lose the ri^t that Ihey seek to vindicate, Sed e.g.. 



case 



Mm. of :P. & A. in Support of Plaintiffs* Moti^ 

. j 

consider the documents when arriving at its decisions in this case, and seeing fee record vWll not 

"eviscerajte the purpose for which the information was submitted" Piihlit CStiiEen. 953 R (Supp, at 
405. 
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In sum, individually and collectively, the six Hubbard factors sttonglv inilitate in 



favor of iriaintaiiiing this case under seal until resolution of Plaintiffs' pending motions for 
expedite^ discovery and for a preliminary injunction** j 

! CONCLUSION 

! j. 

For each and all of the foregoing reasons, Defendant Diligence Jpc* respectfully 



requests that this Court modify its November 1 1, 2005 Order to direct the 



maintain the seal on this case until further instruction from this Court. 



Icierfe of the Court to 



■ ■ 

Respectfully submitted, 



AEGIS LAWGROUP LLP 



By; 




Paul C. Rauser 
Oliver Garci^f 
901 F Street, ^.W.j 
Washington, DC 20004 
Tel: (202) 737-3500 
Fax:(202)737-3330 



Dated: November 17, 2005 



Attorneys/or 
Diligence Ind 



Defendant 



6 The Hubbard court also noted that "where both public interest in access and the private interest in nondisclosure 
are strong, partial or redacted disclosure [may] satisfy both interests." Hubbant 650 VM at 324-25. But 
redaction is not an realistic option here. As noted above - and as Plaintiffs themselves h#ve pointed out - 
material in this case the parties may deem confidential will likely be 'interwoven throughout the various 



papers. 



V. 



Defends nt respectfully requests that the entire case file remain under seal. 



Mem. of P. & A. in Support of Plaintiffs' Motion to Seal Entire Case Filfe, at 2.! Accordingly 
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CERTIFTrATI? QF smtVTCB. 



Roberta Koss, Esq. 

Hughes Hubbard & Reed ULP 
1775 1 Street, N.W. 

Washington, D.C. 20006-2401 



November 17, 2005, via 




Paul C. Rauser 
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